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In a shrinking world with more movement that ever before, Australians have assets overseas 

and many spend the greater part of their lives living or working outside Australia.  Further, 

there are people living in Australia who have not taken out citizenship here and who call other 

countries home. 

The issue of where a person lives and where their assets are located can significantly impact 

the way their estate is treated and the claims that can be made against it.  In this paper, I will 

examine the effect of domicile and residency on deceased estates. The issues covered are 

as follows. 

1. What law applies? 

a. Importance of domicile in common law countries vs civil law countries 

b. Nature of asset 

c. Domicile 

d. Conflict of laws 

2. Application of laws 

a. Validity of the Will  

b. Revocation of a Will 

c. Construction issues 

d. Intestacy 

e. Forced Inheritance Rules 

3. Claims against the Estate 

4. Residency of Beneficiary 
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5. Taxation Issues 

1.  Identify what law applies 

The first question to address is what is the proper law that applies to the administration of the 

estate. 

a. Common Law vs Civil Law 

It is important to note the distinction between common law countries and civil law countries. 

In most common law countries, it is the domicile of the deceased that determines the law 

applicable to the administration of the estate of the deceased person whereas most civil law 

countries adopt nationality as a test to determine the appropriate law.  The test applied is what 

is the personal law of the deceased, being the law of the country with which the deceased had 

the closest affiliation.1  However, differences arise between countries.  Germany and Italy rely 

on citizenship, whereas France, Belguim and the Netherlands rely on residence. Certain 

States of the United States of America have adopted a term called "habitual abode".2   

Additionally, there may be religious law within a country which is applicable and governs the 

disposition of assets (e.g. Shari'a law). 

Movable assets include chattels, bank accounts, interests in partnerships and shareholdings. 

a. Nature of the asset 

Under the common law system, a distinction is made between movable assets and 

immovable assets.  The general rule that applies is that succession to immovable property is 

governed by the law of the place where the property is located (lex situs).  However, 

succession to movable property is governed by the law of the domicile of the deceased (lex 

domicilii).3   

Immovable assets include interests in real property (whether freehold or leasehold).  All 

other assets, such as shares, bank accounts, investments and personal items are 

considered movable assets, which are governed by the law of the deceased’s domicile.  

 
1 Cross Border Estate Planning:  Juggling Overseas Assets & Other International Issues – A Question of 

Jurisdiction?   By Robert Gordon, March 2009   
2 Cross Border Estate Planning:  Juggling Overseas Assets & Other International Issues – A Question of 
Jurisdiction?   By Robert Gordon, March 2009   
3 Haque v Haque (No 2) (1965) 114C LR 98 
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Accordingly, real property will often be governed by laws different from the laws which apply 

to the balance of the deceased’s estate. 

b. Domicile 

The English concept of domicile relates to an intention of a person to belong to a place.  There 

are three types of domicile at common law: 

1. The domicile of origin; 

2. The domicile of choice; and 

3. The domicile of dependency. 

The domicile of an individual of origin is effectively the domicile of the father of the child at 

the date of birth.4  However, once a person becomes an adult, they can change his or her 

domicile to a domicile of choice.  In order for a person to change his or her domicile to a 

domicile of choice, it is both the act and the intention to select a new jurisdiction as his or her 

permanent home.    

Section 10 Domicile Act 1982 (Cth) provides that "the intention that a person must have in 

order to acquire a domicile of choice in a country is the intention to make his home indefinitely 

in that country". 

In the decision of Re Tang [2017] VSC 59, the court was required to determine the jurisdiction 

where the deceased was domiciled.  Mr Tang was an Australian citizen who had lived in 

Melbourne and was married in Melbourne in 2003.  Shortly after his marriage, his wife wanted 

to return to China, which they did in 2003.  They separated not long after their return, but the 

deceased remained living in China until his death on 26 November 2014, aged 41 years. 

The court stated at [77]: 

Keeping Isaacs J’s admonitions in mind and notwithstanding the plaintiff’s self-serving and 

uncorroborated statements that she had spoken with her son about his intentions to one day 

move back to Australia, the evidence strongly suggests the contrary is the case. The vast 

majority of the deceased’s assets were held in China, the deceased lived in China, he worked 

in China and that is where the balance of his family also lived. He went to live in China because 

Ms Fan wanted to move there after they married in Melbourne. Even if it is accurate that they 

separated shortly after their marriage, the deceased chose to remain in China at that time, 

 
4 Udny v Udny (1869) LR 1 Sc & Div 441 
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then subsequently moved within China for his work and did not return to Australia to live at 

any time. In stark contrast to the facts in Jamieson v Commissioner for Internal Revenue there 

is no evidence that the deceased evinced an intention to return to Victoria by maintaining 

significant connections to Victorian organisations or applying for jobs here. He did not divorce 

Ms Fan and she has recorded his name on the birth certificate of her child. 

In the matter of In Jamieson v Commissioner for Internal Revenue [2007] NSWSC 324, Gzell 

J found an Australian citizen to have not relinquished their domicile of origin, being New South 

Wales, in circumstances where: 

• The deceased lived in the United States for approximately six years before his death.  

• On numerous occasions during that period, the deceased told his mother that he 

intended to return to New South Wales to live.  

• Two months before his death, the deceased applied for a job in New South Wales and 

attended an interview for the job in Melbourne.  

• The deceased returned to New South Wales for about four weeks every year to visit 

his mother and his children.  

• The deceased held an Australian passport, last renewed in August 2003.  

• His will stated his address to be in New South Wales and expressed the wish that his 

ashes be scattered in Sydney Harbour.  

• The deceased retained real property and bank accounts in New South Wales. And he 

maintained in New South Wales Medibank Private health insurance, a New South 

Wales builder’s licence, a New South Wales driver’s licence, membership of NRMA 

and membership of the Terry Hills Golf Club. 

A person must have a domicile and the original domicile continues until a new domicile is 

adopted.   

The concept of domicile differs in Civil law countries, which can affect which law applies if 

the deceased is considered to be domiciled in that jurisdiction.   
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c. Conflict of Laws 

Under common law principles, the concept of Renvoi will apply with respect to any 

immovable property, the effect of which is that the law which applies in that jurisdiction is 

whatever law a court in that jurisdiction would apply in those circumstances (taking into 

consideration their rules of private international law).   

There is a convention on the law applicable to succession to estates of deceased persons 

(the Hague Convention on the law applicable to succession to the estates of deceased 

persons 1989) which seeks to resolve the conflict arising between common law and civil law 

jurisdictions.  It provides that the law of the habitual residence of the deceased is the law 

which would apply to the administration of his or her estate. However, Australia is not a party 

to this convention and it is not in force. 

The European Union (EU) has developed a succession regime which allows one set of rules 

to apply to the succession of assets of an EU citizen leaving property in different countries and 

any deceased person leaving assets in an EU country.  The EU Succession Regulation 

650/2012 came into effect from 17 August 2015 and applies to the succession of estates of 

persons who died on or after that date.  It is intended to establish uniform laws on jurisdiction 

and the choice of applicable law throughout all countries bound by it in matters of succession 

and inheritance.  It comprises all EU Member States except the non-participating Member 

States, being the United Kingdom, Ireland and Denmark. 

The effect of these regulations is that the law of the country in which the deceased is habitually 

resident will generally govern the succession of that person's estate5.  Habitual residence is 

the country which is the centre of the deceased’s vital interests (such as family, business, 

friends and personal presence). If there is any doubt, then the family and private interests 

prevail over that of business and economic interests.   

Alternatively, any person can elect for the succession laws of his country of nationality to take 

precedence6.  It also does not matter that the country of the person's habitual residence or 

nationality is not within the EU (defined as a Third State).  Accordingly, the country in which 

the asset is situate will not necessarily govern the succession laws which apply to it.   

However, the situation can be complicated where a person is habitually resident in a Third 

State, such as Australia, New Zealand or the USA.  Article 34.1 provides that Renvoi will apply 

if the law of the Third State refers the law to the law of the Member State.  For example, under 

 
5 Art 21.1 Succession Regulation 
6 Art 21.2 Succession Regulation 



6 
 

common law principles, any immovable property located in the EU Member State, would be 

subject to the laws of that jurisdiction.  The Succession Regulation provides that the Renvoi 

must be accepted by the law of the EU Member State.  However, when an election of law is 

made under Article 21.2, there will be no Renvoi.7  Accordingly, it would in such circumstances 

be preferable for the will to elect for the law of the Third State jurisdiction to apply, rather than 

relying on the default position, being the application of the law of the place of habitual 

residence.8  

The effect is that the forced inheritance laws which would otherwise apply to assets within a 

civil law jurisdiction can be avoided where the deceased person was a national or resident in 

another jurisdiction. 

It is important to clarify though that the EU Succession Regulations have no impact on taxation 

matters.  Accordingly, even if the law of the situation of immovable assets does not apply to 

its succession, the inheritance taxation rules of the jurisdiction will.  These issues are 

discussed further below. 

2. Application of Laws 

The issues which are affected by the application of the law include the rules of intestacy, the 

validity of the will, the application of forced heirship rules, the validity of certain gifts under 

the will and the imposition of inheritance taxes. 

a. Validity of a will 

The requirements for a valid will may differ depending upon the jurisdiction which applies.   

Under the common law, formal validity of a will is governed by domicile so far as it related to 

movable assets and the validity of the will so far as it disposed of immovable assets was 

governed by the law of the jurisdiction where the property was situate.  The effect of this rule 

was that if the will maker changed domicile where different formal requirements applied, the 

will could be invalidated. 

This issue has been overcome by the adoption of the 1961 Hague Convention on the conflict 

of laws relating to testamentary dispositions.  Under this convention, the will is valid provided 

it meets the requirements set out in that convention (as adopted by the jurisdiction).  This 

convention has been adopted by all Australian jurisdictions.  It has also been adopted 

 
7 Art 34.2 Succession Regulations  
8  “Cross-border complications” by Alvaro Aznar Azcarate and Nicole Gallop Mildon, STEP Journal 
June 2019. 
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internationally by countries including Austria, Belgium, France, Germany Greece, Ireland, 

Japan, Poland, Netherlands, South Africa, Spain, Switzerland and the United Kingdom. 

The terms of the legislation in the Australian jurisdictions provide as follows: 

Firstly, a will shall be treated as properly executed if its execution conformed with the internal 

law in force in the place where it was executed, or in the place where, at the time of its 

execution or of the deceased’s death, the testator was domiciled or was a national.  Internal 

law refers to the domestic law of the jurisdiction, being the law which would apply where no 

question of the law in force in any other place or country arose.  Accordingly, the operation 

of Renvoi is excluded.9  

However, where there is more than one system of internal law which may apply, the 

legislation provides that if there is a rule in force throughout the place that states which 

system should apply, then that rule should be followed.  Otherwise, the system which should 

apply is that with which the will maker was most closely connected.10 

Any requirements in the jurisdiction in which the will was made regarding certain formalities 

(including the qualification of witnesses) which must be complied with are those in place at 

the time the will was executed.  Accordingly, a subsequent change in domicile will not 

invalidate a will which was properly executed under this legislation.  However, regard may be 

had to any subsequent changes in the law which may affect wills made at the time the will 

was executed.11 

The UNIDROIT Convention for a uniform law on the form of an international will 1973 is 

designed to harmonise the laws of countries in relation to the format of international wills.  

The convention is broader that the 1961 Hague Convention as it declares ALL wills valid, 

subject to certain requirements.  These wills require 3 witnesses, one of whom must be an 

authorised witness (such as a lawyer or notary public) and the authorised witness must 

attach a certificate to the will confirming certain requirements have been met.  Legislation 

adopting this convention has now been introduced in Victoria, Tasmania, Western Australia, 

New South Wales and Queensland.12   

 
9 s33T Succession Act 1981 (Qld), s48 Succession Act 2006 (NSW), s17 Wills Act 1997 (Vic), s20 Wills Act 1970 

(WA), s25B Wills Act 1936 (SA), s60 Wills Act 2008 (Tas) and s15C Wills Act 1968 (ACT). 
10 s33U Succession Act 1981 (Qld), s49 Succession Act 2006 (NSW), s18 Wills Act 1997 (Vic), s21 Wills Act 
1970 (WA), s25A Wills Act 1936 (SA), s61 Wills Act 2008 (Tas) and s15B Wills Act 1968 (ACT). 
11 S 33V and s33W Succession Act 1981 (Qld), s50 Succession Act 2006 (NSW), s19 Wills Act 1997 (Vic), s21 
Wills Act 1970 (WA), s25A Wills Act 1936 (SA), s62 Wills Act 2008 (Tas) and s15E Wills Act 1968 (ACT). 
12 Div 6A Succession Act 1981 (Qld), Pt 2.4A Succession Act 2006 (NSW), Div 7 Wills Act 1997 (Vic), Pt XA Wills 
Act 1970 (WA), Pt 3A  Wills Act 1936 (SA), Pt 5A Wills Act 2008 (Tas) and Pt 3B Wills Act 1968 (ACT). 
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If separate wills have been made for separate jurisdictions, you will need to identify which 

will applies and whether it is valid within that jurisdiction.  Where the will was executed may 

also be a relevant consideration. 

Informal Wills 

The recognition of a document as an informal will also depends upon the law which applies.  

Informal wills are recognised in each jurisdiction of Australia13.  However, those principles 

differ even within each jurisdiction of Australia.  In the matter of Re Tang14 the court held that 

the validity of the note was required to be determined under Chinese law.  McMillan J stated 

at [78]: 

There is no doubt that the deceased was an Australia citizen but his domicile of choice and 

habitual residence was undoubtedly China. This is reinforced by the fact that the note was 

also executed in China.  Consequently, as the deceased’s habitual residence and domicile 

was China, the validity of the note must be determined under Chinese law.  In my view, the 

forum for dealing with the validity of the note is China, with Chinese laws determining the 

distribution of the estate of the deceased, both in China and Australia. 

b. Revocation 

Any revocation by instrument which complies with the provisions of the 1961 Hague 

Convention will be recognised as effective. 

However, revocation by act will be determined by the law of the domicile of the will maker in 

relation to movable assets and for immovable assets, the jurisdiction where any immovable 

assets are situate.   

Where separate wills have been made, the inclusion of a general revocation clause may 

have revoked the other will inadvertently.  Although, such an omission may be capable of 

rectification in some jurisdictions. 

The law of the appropriate jurisdiction will also determine whether a will is revoked by 

marriage or divorce.  Some jurisdictions also provide for a will to be revoked on the 

commencement of a registered relationship and the termination of a registered 

 
13 Section 18 Succession Act 1981 (Qld), section 8 Succession Act 2006 (NSW), section 9 Wills Act 
1997 (Vic), section 12(2) Wills Act 1936 (SA) 
14 [2017] VSC 59 
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relationship.15 Further, recent changes in Queensland, provide that a will is revoked on the 

termination of a de facto relationship.16 

In the case of In the Estate of Groos [1904] P 267, the deceased made her will in the 

Netherlands while she was domiciled there.  Subsequent to making the will, and while still 

living in the Netherlands, she married.  Under the law of the Netherlands, marriage does not 

revoke a will.  She and her husband later acquired an English domicile and the question 

arose whether the will made in Netherlands was revoked by the English law upon their 

marriage.  It was ultimately decided not by the common law but by legislation in place in the 

UK 17.  Lord Kingsdown’s Act provided that a will should not be invalidated by a subsequent 

change of domicile and accordingly, the will was saved from revocation by the marriage.   

South Australia has legislation to the same effect, i.e. that a will is not invalidated or altered 

in construction by a subsequent change of domicile of the testator.  However, the other 

Australian jurisdictions only refer to the construction of a will being unaffected by a change in 

domicile.18. Accordingly, a will could be subsequently invalidated by a change in the law 

which applies. 

The general rule is that these matters are governed by the law of domicile at the time of 

death in relation to movable assets and the law of the jurisdiction in which any immovable 

assets are situate.19 

The interpretation of the will in accordance with the law of domicile must in no way conflict 

with the law of the jurisdiction (for example where there are forced heirship rules) in which 

any immovable assets are situate.20  Otherwise, the gift will not be effective.  

The validity of the will may be affected by limitation on a person’s freedom of testamentary 

disposition and the application of forced heirship rules.  So is the issue as to whether a 

witness can benefit under the will, the recognition of trusts, the rules against perpetuities or 

the requirements of making a charitable gift.  

 
15 Queensland, Tasmania and South Australia 
16 S15B Succession Act 1981 (Qld) 
17 Lord Kingsdown’s Act 
18 See s23 Wills Act 1936 (SA) and compare with s 33D Succession Act  1981 (Qld), s33 Succession Act 2006 
(NSW), s37 Wills Act 1997 (Vic), s24 Wills Act 1970 (WA), s47 Wills Act 2008 (Tas) and s15G Wills Act 1968 
(ACT). 
19 Davies, Bell and Brereton, Nygh’s Conflict of Laws in Australia, 8th edition at para [38.26] 
20 Philipson-Stow v Inland Revenue Commissioners [1961] AC 727 at 761 
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c. Construction issues 

The jurisdiction which applies will determine issues relating to the construction of a will and 

the appropriate rules and evidence which is relevant and can be used by the courts to assist 

with the true construction of the document.   

The construction of a will is determined by the jurisdiction which the deceased intended to 

apply, or if there is no evidence as to what law was intended to apply, then the law of 

domicile of the deceased.  The relevant time to ascertain the domicile of the deceased is the 

time the will is made.  However, the fact that a will is made in the form and language of 

another jurisdiction is not sufficient to rebut the presumption that the will maker intended the 

law of his or her domicile to apply.  In the matter of Public Trustee v Vodjdani 21 a testator 

who was domiciled in South Australia made a will in Germany and in the German language 

disposing of real estate in South Australia.  The court held that the will should be construed 

by reference to German law as the deceased had clearly indicated that intention by making 

the will in Germany, in German and using language which was consistent with the German 

Civil Code. 

Where a will includes a term which is a familiar concept under foreign law, but not under the 

law of the will maker’s domicile, the court must ascertain what the will maker intended by 

ordinary processes of construction, including expert evidence of the meaning and effect of 

the terms under the foreign law and how a court in that jurisdiction may give effect to the 

document.22 

The application of statutory rules of construction such as gift overs on the death of issue of 

the deceased and the failure of a partial disposition will be affected by the laws which apply 

to the construction of the will.   

Some rules of construction may apply at the date of the will while others apply at the date of 

death.  This can cause complications if the applicable laws change between the date of the 

will and the date of death. 

However, there are laws which provide that the construction will not be affected by a 

subsequent change in domicile.23   

 
21 Public Trustee v Vodjdani (1988) 49 SASR 236 
22 Re Berger deceased [1990] Ch 118 
23 see 11 
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The recognition of trusts may also be affected by the applicable law.  Although trusts are 

commonly used in Australia, particularly to deal with inheritances, trusts are not recognised 

in every jurisdiction.24  Accordingly, a gift of an asset which is governed by a foreign 

jurisdiction, into a testamentary trust, may not be valid. 

d. Intestacy 

If there is no will, or the will is not recognised in the jurisdiction, then the deceased may be 

partly or wholly intestate. 

The law of domicile will apply to determine the beneficiaries entitled to share in the estate of 

the intestate, while the intestacy laws of the place where immovables are situate will 

determine the entitlement of those who are to share in those assets.  

d. Forced Inheritance Rules 

In certain jurisdictions, the will maker’s freedom of testamentary disposition may be limited 

by forced heirship rules.  The effect is that the provisions of the will are not effective.  A 

number of civil law jurisdictions have a concept of forced heirship whereby the ability of a 

testator to freely dispose of all of his property is subject to the requirements that certain heirs 

be protected and must receive a proportion of the deceased's estate.   

By way of example, in France the part of the estates which testators can bestow freely is 

called the "quotite disponible".  The part reserved for specific heirs is called the "reserve 

hereditaire".  The heirs who stand to benefit include close relations such as surviving 

spouses and children.  The size of the reserve varies according to the number of heirs and 

their degree of relationship to the testator.  For example, if the deceased leaves 3 children, 

the estate will be divided into 4 with each of the children inheriting a quarter and the fourth 

quarter passing in accordance with the deceased's wishes. 25     

In Germany, the forced share is a monetary claim against the heirs.  Forced heirs may not 

claim a share in the title to estate assets.  Furthermore, there are clawback provisions if 

estate assets are insufficient to cover the forced heirs' claims.  The forced heirs include 

surviving spouse and children, or if there are no children, the testator's parents.  The forced 

share is a monetary claim of one half of the share under the intestacy rules.26 

 
24 For example Germany and Spain 
25 STEP Directory jurisdictional report www.step.org 
26 STEP Directory jurisdictional report www.step.org 
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In the Estate of Groos [1904] P 267 also addressed the effect of a change in domicile on the 

testator’s freedom of testamentary disposition.  In that case, the deceased made her will in 

the Netherlands while she was domiciled there.  Under Dutch law she could only freely 

dispose of one quarter of her estate, the other three quarters being the subject of forced 

inheritance rules.  She subsequently became domiciled in England where she remained until 

she died.  The court held that the acquisition of an English domicile removed the 

requirement for her to comply with the Dutch forced inheritance rules. 

3. Claims against the estate 

A deceased who leaves assets situate in another jurisdiction could expose those assets to 

attack under the laws of that jurisdiction, particularly if those laws are more favourable to the 

proposed applicant. 

Sholl J in Re Paulin 27 set out the relevant principles which apply to family provision claims in 

the absence of legislative provisions.  The judgement states as follows: 

“The courts of the testator’s domicile alone can exercise the discretionary power arising 

under the appropriate testator’s family maintenance legislation of the domicile so as to affect 

his movables and his immovables in the territory of the domicile; 

The same courts alone can exercise such discretionary powers as to affect under the same 

legislation movables outside the territory of the domicile;… 

The courts of the situs can alone exercise such discretionary power to affect, and only then if 

there is testator’s family maintenance legislation in the situs providing for it, immovables of 

the testator out of the jurisdiction of the courts of his domicile; and the courts of his domicile 

cannot exercise their discretion so as to deal with such immovables..”  

Domestically, this is often an issue where there is real estate situate in another State or 

Territory.  However, the jurisdiction of the NSW courts could encroach even further.  The 

wording of the relevant section of the Succession Act 2006 is as follows: 

64 Orders may affect property in or outside jurisdiction  

A family provision order may be made in respect of property situated in or outside New 
South Wales when, or at any time after, the order is made, whether or not the deceased 
person was, at the time of death, domiciled in New South Wales.  

 
27 [1950] VLR 462 at 465 

http://www.austlii.edu.au/au/legis/nsw/consol_act/sa2006138/s3.html#property
http://www.austlii.edu.au/au/legis/nsw/consol_act/sa2006138/s3.html#family_provision_order
http://www.austlii.edu.au/au/legis/nsw/consol_act/sa2006138/s3.html#property
http://www.austlii.edu.au/au/legis/nsw/consol_act/sa2006138/s3.html#deceased_person
http://www.austlii.edu.au/au/legis/nsw/consol_act/sa2006138/s3.html#deceased_person
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This provision was considered in the matter of Hitchcock v Pratt [2010] NSWSC 1508.  

There, Brereton J held at [45] that "Succession Act 2006, s 64, is beyond the constitutional 

competence of the New South Wales parliament insofar as it purports to confer power on the 

court to make a family provision order affecting succession to property outside New South 

Wales of a testator who dies domiciled outside New South Wales. It is effective, pursuant to 

Interpretation Act, s 31, to extend the power of the court to make a family provision order 

affecting succession to immovable property outside New South Wales of a testator who dies 

domiciled in New South Wales, and movable property in New South Wales of a testator who 

dies domiciled elsewhere." 

When considering the applicability of the notional estate provisions under the Succession 

Act 2006 (NSW), it appears that orders can be made against property, other than real estate, 

which is located in NSW.  In light of the fact that many share companies have their registers 

located in NSW, this may be sufficient to invoke the jurisdiction of the court. 

In Chen v Lu28 the court was required to consider its jurisdiction to make orders against 

estate held in China.  The deceased died on 29 February 2012, just before the decree nisi 

became absolute.  The deceased was domiciled in New South Wales at the time of her 

death and left assets in Australia of approximately $325,000 and property in China of 

approximately $700,000.  The Court determined that it was within the jurisdiction of the court 

to make orders against the property in China pursuant to s64 Succession Act 2006 (NSW). 

Brereton J stated at [75]; 

The “existence [of the properties in China] as an asset of the estate may nonetheless inform 

the extent to which those having claims on the deceased's testamentary bounty have 

received and will receive provision, and thus what order should be made in respect of assets 

within the jurisdiction… They also provide an asset to which [the executor] can resort to 

meet the estate's costs, and thus can be relevant to what order is made in respect of costs.” 

The court made an order effectively directing the entire estate in Australia be paid to the 

deceased’s spouse and child and ordered that the costs of the parties be paid from the 

estate, noting the executor had access to estate assets in China. 

4. Residency of Beneficiary 

The residency of a beneficiary of the estate does not affect the law which applied to the 

administration of the estate, nor the law which applies to an application for further provision. 

However, residency can be an issue for taxation purposes. 

 
28 [2014] NSWSC 1053 

http://www.austlii.edu.au/au/cases/nsw/NSWSC/2010/1508.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/sa2006138/
http://www.austlii.edu.au/au/legis/nsw/consol_act/sa2006138/s64.html
http://www.austlii.edu.au/au/legis/nsw/consol_act/ia1987191/
http://www.austlii.edu.au/au/legis/nsw/consol_act/ia1987191/s31.html
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Under Australian law, any capital gain or capital loss made by the legal personal 

representative (LPR) when passing the asset to a beneficiary in the estate is disregarded 

under s. 128-15 (3) Income Tax Assessment Act 1997 (Cth) (ITAA 97).   

An asset passes to a beneficiary in an estate if a beneficiary becomes the owner of the 

asset: 

o Under the will, or that will as varied by a court; 

o By operation of an intestacy law, or such law as varied by a Court order; 

o Because it is appropriated to the beneficiary by the executor in satisfaction of a 

pecuniary legacy or some other interest in the estate; or 

o Under a deed of arrangement if; 

➢ The beneficiary entered into the deed to settle the claim to participate in the 

distribution of the estate;  

➢ Any consideration given by the beneficiary for the asset consisted only of the 

variation or waiver of a claim to one or more other assets that formed part of 

the estate. (s.128-20 ITAA 97) 

The provisions of s128-15(3) ITAA 97 will not apply and CGT event K3 under s. 104-215 

ITAA 97 will arise if a CGT asset which is owned by the deceased at the date of death 

passes to a beneficiary in the estate who (when the asset passes): 

(a) is an exempt entity; or 

(b) is the trustee of a complying superannuation entity; or 

(c) is not an Australian resident. 

If CGT event K3 applies, the trustee of the estate must include in the date of death return 

any net capital gain for that income year.  However, there are further exceptions to this rule. 

If the asset passes to a non-resident, CGT event K3 happens only if the deceased was an 

Australian resident at the date of death and the asset (in the hands of the beneficiary) is not 

taxable Australian property.  Accordingly if the asset is taxable Australian property, the 

provisions of s. 128-15(3) ITAA 97 will apply and there will be no capital gains tax event K3.   
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“Taxable Australian property” includes: 

• taxable Australian real property 

• shares in companies and interests in trusts if the deceased’s interest passes the “non-

portfolio interest test” and the assets of the company or trust comprise principally of 

Australian taxable real property 

• assets that have been used to carry on a business through a permanent establishment in 

Australia. 

A deceased’s interest passes the “non-portfolio interest test” if the deceased and the 

deceased’s associates held more than a 10% interest in the company or trust (s960-195 

ITAA 97). 

Recent changes also require a non resident beneficiaries to obtain Foreign Investment 

Review Board approval to receive certain assets. 

5. Taxation Issues 

The assets of the estate will be subject to the taxation rules of each jurisdiction.  Accordingly, 

the application of laws will affect the taxation liability. 

Tax returns may need to be filed in each jurisdiction and any gifting or inheritance tax 

requirements complied with. 

Inheritance tax 

Many jurisdictions impose an inheritance tax upon the assets which fall within the 

jurisdiction.  In some jurisdictions, the taxes will be imposed upon the beneficiaries of the 

estate, whereas in others it will be a liability of the estate.  Some jurisdictions may also deem 

a citizen to be subject to the taxation obligations of that jurisdiction, whether or not they 

continue to live there29.  The effect of this is to impose inheritance tax on the assets of the 

person wherever they may be located in the world. 

The executor will need to comply with their obligations in each jurisdiction to ensure the 

appropriate inheritance tax declarations and payments are made.  A local lawyer should be 

engaged to advise and assist in this regard.   

 
29 For example the United States of America and the United Kingdom 
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Conclusion 

There are many issues associated with dealing with assets in other jurisdictions.  The 

application of the appropriate law may affect the validity of the will itself or the proper 

construction of the provisions of the will. 

Due to the complexities involved, it is important to obtain advice from local specialists in 

each jurisdiction, as there are often nuances in both the interpretation and the practical 

application of the laws in these foreign jurisdictions.  Furthermore, it may be critical to obtain 

evidence of the requirements of the validity of wills in foreign jurisdictions from a specialist 

practitioner practicing in that jurisdiction. 

Angela Cornford-Scott 
25 October 2021 


